STAATSKOERANT, 24 JUNIE 2022 No. 46596 3

GovERNMENT NOTICES ® GOEWERMENTSKENNISGEWINGS

Department of Employment and Labour

NO. R. 2191 24 June 2022

CODE OF PRACTICE: MANAGING EXPOSURE TO SARS-COV-2 IN THE
WORKPLACE, 2022

Notice is hereby given that the Code of Good Practice: Managing Exposure o
SARS-CoV-2 in the Workplace set out in the Schedule is issued by the National
Economic Development and Labour Councll in terms of section 203(1) of the
Labour Relations Act, 1935 (Act No, 66 of 1985) to take immediate effect.

For the sake of clarity, it is recorded that the Notice published in GN 1876 on 15
February 2022 in GG 46043 was made in error and is liable to be set aside. An
application has been filed in the High Court to have it declared invalid.
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SCHEDULE

CODE OF PRACTICE: MANAGING EXPOSURE TO SARS-COV-2Z IN THE
WORKFLACE, 2022

ARRANGEMENT OF CODE OF PRACTICE
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CHAPTER 1
INTRODUCTORY PROVISIONS

1.  Introduction

(1) A national state of disaster to counter the magnitude and sevarity of the
COVID-19 outbreak was declared on 15 March 2020 in terms of section
27(1) of the Disaster Management Act. 2002 (Act No 57 of 2002).

{2y On 29 April 2020 the Minister responsible for Cooperative Government and
Traditional Affairs published Regulations in terms of section 27(2) of that
Act which Regulations were amended to respond to the changing
circumstances of the pandemic. Those Regulations included measures that
applied to the workplace.

(3) On 29 April 2020 the Minister responsible for Employment and Labour
published a Direction on Occupational Health and Safety Measures i
Certain Workplaces in terms of regulation 4{10) of those Regulations, which
amended and conzolidated to respond to the changing circumstances of the
pandamic.

{4y On the expiry of the declaration of the national state of disaster, the
Regulations and the Direction will cease to have legal effect. Because there
remains an ongoing need to prevent and mitigate the risks associated with
SARS-CoV-2 exposure in the workplace, it is necessary to incorporate
those provisions in the Regulations and the Direction relevant to preventing
and mitigating thoge risks.

(8] The Occupational Health and Safety Act, 1993 {Act Mo, 85 of 1993(OHSA),
read with its regulations and incorporated standards, requires the
employer to provide and maintain as far as is reasonably practicable a
working environment that is safe and without risks to the health of workers
and to take such steps a= may be reascnably practicable to limit or
mitigate the hazard or potential hazard

(6 The OHSA further reguires employers, to ensure, as far as is reasonably
practicable, that all persons who may be directly affected by their activities

3
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(7)

(8)

(5)

(1)

(such as customers, clients or contractors and their workers who enter their
workplace or come info contact with their employees) are not exposed to
hazards to their health or safety. This obligation also applies to self-
employed persons {for example, plumbers or electricians) whose working
activities bring them into contact with members of the public,

For the purposes of OHSA in the workplaces to which this Code applies, the
identifiable hazard relating to COVID-189 faced by workers, is the wirus
infecting a worker, the virus transmission by an infected person to other
waorkers in the workplace and the risk of serious illness or death if infected.
In workplaces to which the public has access, the hazard includes
transmission of the virus by members of the public. Each situation requires
spacial measures fo be implemented by employers in order o prevent
infaction and transmission of the virus or mitigate the risk of serious iliness
or death.

The Regulations for Hazardous Biological Agents, 2022 (HBA Regulations)’
list coranavirus as a listed hazardous biological agent, classed as Group 3.
It therefore places legal responsibiliies on employers in respect of
employers to limit the exposure and mitigate the risks of infection by SARS-
CoW-2.

The primary obligation is to conduct a risk assessment in terms of reguiation
6 to determine the risk of exposure and the control measures to limit
infection, transmission and mitigate the rigk of serious illness or death on
the part of employees and ather persons who may be directly affected by
the activities of the weorkplace.

Purpose of this Code

A purpose of this Code is to guide employers and employess in managing
exposure to SARS-CoV-2 in the workplace by providing guidance to
employers and employees in -

' [link]
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{a) conducting or updating a risk assessment in terms of the OHSA and the
HBA in respect of 3ARS-CoV-2 exposure;

{b) developing a plan to limit infection, transmission and mitigate the risks
of saerious jliness or death on the basis of that risk assessment,

(e} implementing the plan;

{dy managing absence from work due to infection, isolation and adverse
effects of vaccination;

{e) seeking to accommodate employees who refuse or fail to vaccinate
ggainst SARS-CovV-2 .

{2) Another purpose of this Code is fo require any person interpreting an
employment law to take this Code into account in respect of any matter
arising from its application. This includes employees, trade unions,
employers, employers’ organisations, inspectors, conciliators, arbitrators
and judges.

{3) To the extent that this Code advances an interpretation of the law, that
interpretation is the policy of the Minister and the Department and should
be applied unless that interpretation is reversed by a decision of the courts,

{4y Apart from those provisions of this Code that reproduce the obligations
eontained in the employmant laws, the Code is intentionally general
because workplaces and their requirements differ. Accordingly departures
from the non-obligatory provisions of this Code may be justified in
appropriate circumstances, Any employer or employee who departs from
therm must demonstrate justifiable reasons for doing so.

3. Interpretation

{11 In this Code, a word or expression bears the meaning assigned to it in the
Basic Conditions of Employment Act, 1897 (Act Mo. 75 of 1987) or the
Occupational Health and Safety Act, 1993 {Act No. BS of 1953) and unless
the context otherwise indicates —
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“adverse event following immunisation” means an adverse event
caused by a SARS-CoV-2 wvaccination and includes adverse avents
following immunization as categorised by the WHOZ,

"BCEA" means the Basic Conditions of Employment Act, 18397 {Act No. 75
af 1897),

"COVID-19" means Coronavirus Diseases 2019 as a result of infection of the
SARS-CoV-2 virus:

"Department' means the Departiment of Employment and Labour;
“"EVDS" means the Government's Electronic Vaccination Data System®,

“HBA Regulations” means Regulations for Hazardous Biclogical Agents
promulgated in terms of section 43 of OHSAINGN R..... of ... 2022

"inspector” means a person -
{a) designated as an inspector in terms of section 28 of OHSA;

(b) with the approval of the Minister responsible for Transport, a railway
safety inspector appeinted in terms of section 32 of the National Railway
Safety Regulator Act, 2002 (Act No. 16 of 2002) in respect of a
"netaork” and a “railway operation” as those terms are defined in that
Act,

{c] law enforcement officers appointed with public heaith responsibiliies by
a local autharity authonsed in terms of section 17(1});

u| RA™ means the Labour Relations Act, 1995 (Act No. 66 of 1995);
“NDOH" means the Mational Department of Haalth;

"OHSA" means the Occupational Health and Safety Act, 1883 (Act No, 85
of 1993,

* hiips iivaccine-safety-training orogfadverse-events-classification. himi
3 hitps thecdew gov zalocovid-1Bhvaccmelavds
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"PPE" means personal protective equipment conternplated in section 11

“SAHPRA" means the South African Health Products Regulatory Authority
in terms of the Medicines and Related Substances Act, 1965 (No.1 of 1263,

‘g ARS-CoV-2° means severe acute respiratory syndrame coronavirus 2,
the virus responsible for causing the coronavirue disease 2018 (COVID-19).
SARS-CoV-2 has undergone numerous changes over time, resulting in the
emergence of several varants. Some of these, that are likely to cause
severe disease are refarred to as "variants of concern” and include the Beta,
Delta and Omicron variants.

“raasonable accommodation” means any modification or adjustment to a
job or to the working enviranment that will allow an employee who fails or
refuses to he vaccinated to remain in employment and incorporates the
relevant portions of the Code of Good Practice: Employment of People with
Dizabilities published in terms of the Employment Eqquity Act, 1998 (Act 87
of 1994);

syaccination certificate” means a certificate issued by the EVDS or a
COVID-19 Vaccination Record Card issued by the NDOH or any other
digital centificate issued oulside the Republic and recognised by the NDOH;

"vaccinated” means fully vaccinated with vaccines and includes an
additional dose or booster and “vaccination™ has the same meaning,

sygccines” means the COVID-18 vaccines and boosters that have been
scientifically evaluated and recommended by the WHO and registerad or
authorised by SAHPRA to be effective in preventing severe disease and
death;

wirug" means the SARS-CoV-2 wirus;
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(1

(]

(3}

(1}

“worker” means any person who works in an employver's workplace
including an employee of the employer or contractor, a self-employed

person or volunteer®; and

"workplace” means any premises of an employer or place whera a person
performs work.

Application

Subject to subsectons (2) and (3), this Code applies to workplaces except
those excluded from the OHSA in terms of section 1(3) of the OHSA®

Despite the exclusion of mines, mining areas and works referred to in
subsection (1), section 18 of this Code applies to these workplaces,

Subject to the employer's obligations under the OHSA to conduct a risk
assessment, employers with less than 20 employees need only apply the

maasures =&t out in section 13.

CHAFPTER 2
RISK ASSESSMENT AND PLAN

Risk assessment and plan
Every employer must-

(a) undertake a risk assessment to give effect to its obligations under the
COHSA and the HBA Regulations;

{b) on the basie of the risk assessment develop or amend its existing plan
to include-

¢ The distinelion between worker and ‘'employes’ in this Code is used to ensure that all persans
whio in wiark ina workplace are protected and 1o locate the responsibility in respect of certain
abligatians imposed an the employer in raspect af iz employees such as an application for
illness berelils or worker's compensation.

5 Sacton 1¢3) of OHSA excludes mines, mining areas or works in terms the Minerals Act,
19914Act No. 50 of 1581) and ships boats or cranes in tarms of the Merchant Shipping Act,
1851 (Act Mo. 57 of 1851.
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(1)

(1)

any measures to be implemented in respect of the vaccination of
its employess and, taking into account the intervals betweaen
vaccinations, the dates by which the employess must bea fully
vaccinated, and

(il any other protective measures contemplated saction 6 (1) and (2);

{c) consult on the risk assessment and plan with-

(1}

(i)

any representative trade union as contemplated by section 14(1)
of the LRA; and

any health and safety committee established in terms of section 19
of the OHSA or, in the absence of such a committee, a health and
safety representative designated in terms of section 17(1) of the
OHSA or employes representative; and

{d) make that risk assessment and plan available for inspaction by the trade

union and committee contemplated in paragraph (c) and an inspector

Contents of risk assessment and plan

The risk assessment and plan referred to in section 5 {1)(b) must include-

(a) the identification of the employees contemplated in paragraph (i} of that

section;

b} the reporting of symptoms by employees and isolation of employees

whe are diagnosed with COVID-19 and are symptomatic;

(g} the workplace protective measures required to be taken in terms of the

HBA Regulations inciuding personal protective equipment and

yentilation;

(d) a procedurs to resclve any issue that may arise from the HRA by an

employee of the rght to refuse to work in the circumstances

contemplated in section 15 (1} and

{e) the process by which the obligations under this Code will be complied
with.
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(2)

()

(1)

(2)

The risk assessment and plan referred to in section 5§ {1){h) may include-

(@) social distancing measures including minimising the number of workers
in the workplace through rotation, staggered working hours, shift and

remote working amangements;
(b} PPE measuras contemplated in saction 11;

(¢} personal hygiense measures such as the wearing of facecloth masks,
barriers, hand washing, sanifisers and surface disinfectants;

{d) any special measures to mitigate the rigk of infection or serious illness
or death in respect of individual employees at increased risk such as
reducing the numbers in and the duration of cccupancy in meeting
MoMms.

In developing and implementing a plan in terns of subsection (1)(B)({), an
amployer must comply with section 12.

CHAPTER 3
ADMINISTRATIVE MEASURES

Motification of workers

An employer must notify workers on its premises of the contents of this Code
and its plan contemplated in section 5{1)(b) and the manner in which it

intends to implemeant it

It must provide workers with information that raises awareness in any form
or manner, including, whera reasonably practicable, leaflets and nofices
placed in conspicuous places in the workplace infarming workers of-

{a) the dangers of the virus, the manner of its transmission, the measures
to prevent infection or limit transmission such as personal hygiene,

social distancing, use of facecloth masks and cough etiquette;

10
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{n

(<

(3

{1

(b) the symptoms associated with COVID-19 as described from time to time
by the clinical guidelines published by the MNational Institute of
Communicable Diseases®,

{c) the nature of vaccines u=ed in the country, the benefits associated with
theze COVID-19 vaccines, the contra-indications for vaccination and

the nature and risk of any serious side effects’
Symptom reporting by workers
Every amployer must fake measures —
(a) to determine the vaccination status of their workers,

(b) to require warkers to immediately inform their employer if they
experience any of the symptoms associated with COWID-19
contemplated in section T(2)Wh).

Subject to subsection (3), if an employee informs their employer that they
experience COWVID-13-related symptoms, the employer may require the
employee to be tested for COVID-19 before permitting the employee to
enter the warkplace or repaort for work.

Subsection (2) does not apply to workers who report the presence of
COVID-19 symptoms between one to three days after vaccination.

Isolation of workers

Workers who have been diagnosed with COVID-19 and are symplomatic
must-

(a} inform their employer, and

Ehups_.r.'mr-.u_nru;v:i_ac_zard meases-a-z-index'disease-index-covid-1Seovic-19-

guidelines/guidelines-for-case-finding-disgnosis-management-and-pubic-health-response/

T Ses the information supplied in the NIOH site: Blips wars nicd 2o zalcovid-18-vaccine-fag/

11
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(2}

10.

(1}

(b}

isolate themselves for the period as recommended by the Mational
Department Health®, unless a longer peried is recommended by a

medical practitioner,

In the circumstances contemplated in subsection (1) or section 8(2), an

employer must-

{a)

(k)

()

place the employes on pad sick leave in terms of section 22 of the
BCEA or if the employee's sick leave entitlement under the section is
exhausted, make application for an illness banefit in tarms of section 20
of the Unemployment Insurance Act, 2001 (Act Na, 63 of 2001);

take steps to ensure that the employee is not discriminated against on
grounds of having tested positive for SARS-CoV-2 in terms of section
& of the Employment Equity Act, 55 of 1998, and

if there i evidence that the worker contracted COVID-19 arigsing out and
in the course of employment, lodge a claim for compensation in lerms
of the Compensation for Occupational Injuries and Diseases Act, 130 of
1993, in accordance with Motice No, 628 published on 22 October
20199

Ventilation

In accordance with its obligation under the OHSA, regulation 5 of the
Environmental Regulations for Workplaces™ and the HBA Regulations,

every employar must —

{a)

(B}

keep the workplace well ventilated by natural or mechanical means 1o
reduce the SARS-CoV-2 viral load;

identify areas in the workplace that are usually cccupied and poorly
yventilated, and improve ventilation through-

8 hitps:fsacorananinus oo 2a2022002/1 Bicircular-changes-to-covid-18-guarantine-isolaticn-and-
contact-racing/

1 GMR 367 G 4350 of 23 July 2020,

@ Epnirpnmental Regulations for Workplaces GHNR 2281 of 16 October 13987,

12
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1.

(iv natural ventilation including opening doors, windows and vents
and where possible cross ventilation in preference to single-sided

ventilation;

{ily wentilation through the use of fans, air conditioners or mechanical

ventilation.

{c} where reasonably practicable, have an effective mechanical ventilation
system that —

{i) is technically assessed to be functioning effectively and in
aocordance with the manufacturer's instructions;

{iiy is regulary serviced and maintained by a competent person in
particular that ventilation filters are cleaned and replaced in
accordance with the manufacturer's instructions;

{lii) supplies fresh air at an adequate ventilation rate;

{iv) does not have ventilation wents that feed-back through open

windows;
{(v) does not recirculate the air; and

{vi} if appropriate in terms of the Guidelines referred to in paragraph
(d}, have High Efficiency Particulate Air Filters; and

{d) ensure that ventilation is in accordance with the NDOH Guidelines far
ventilation to prevent the spread of SARS-CoV-2 virus. "'

Specific personal protective equipment

Every employer must check regularly on the websites of the Mational
Department of Health'Z, National institute of Communicable Diseases™ and
the Mational Institute for Occupational Health'™ whether any specialised

11 hHps: haeanw nich ac zafwp-contentiupioads 202 170801 1 Guidefines-for-ventilaton-to-
prevant-the-spread-of-the-SARS-Cov- Z-wirus-FINAL. pdf

12 hit pof woenw healtn oov.zad

12 httpe - Mlaecsd niGE & 28!

M hitpfenan okt 2 20
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(1)

(2}

(3

PPE for COVID-19 is required or recommended in any guidelines based on
the nature of the workplace or the nature of a workers duties and the

azzsociated level of risk.
Vaccination of employees

Every employer must in accordance with the measures contemplated in
section 5 {1){H)i)-

{a) notify the employee identified in terms of section 6{1)(a) of the
obligation to be vaccinated,

(b) counsel the employee on the issues related to vaccines in section ¥

(1)

{c) permitthe employee, at the employee's request, to consult a health and
safety representative, a worker representative or a trade union official;

{d) give administrative support to the employees to register and to access
their COVID-18 vaccination cerfificates on the EVDS Portal for SARS-
CaoV-2'% and

(e) give the employee paid time off to be vaccinatad and provide transport

for the employes to and from the nearest vaccination site.

In giving effect to this Code. an employer may require its employees to
disclose their vaccination status and to produce a vaccination certificate.

Should an employee suffer a vaccine adverse event that renders them

unable to werk, the employer must —

(a) on receipt of a medical certificate, give the emplayee paid time off to
recover if the employee is no longer entitted to paid sick leave in terms
of the BCEA or any applicable collective agreement; or

(b} subject to any regulations in respect of a COVID-18 Vaccine Injury No-
Fault Compensaticn Scheme'®, lodge a claim for compensation in terms

5 paccine.enrall. haalth_gow. zaf
W GHNR 376 GG 44486 of 22 April 2021,

14
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(4)

(3}

{8)

13,

of the Compensation for Occupational Injuries and Diseases Act, 130 of
1993,

If an employee refuses to be vaccinated, the employer must-

{a) counsel the employee and, if requested, allow the employee to seek
guidance from a health and safety representative, worker representative
or trade union official,

(b take steps to reasonably accommodate the employee in a position that
does not require the employee to be vaccinated,

if an employee produces a medical cerfificate attesting that an employes
has contra-indications for vaccination, the employer may refer the employee
for a medical evaluation for confirmation at the employer's expense.

If the employer accepts the medical cerificate or the employee is referred
tn medical evaluation and that evaluation confirms that the employes has
contra-indications for vaccination, it must accommaodate the employas in a
position that does not require the employee to be vaccinated

Small businesses
Emplayers with 20 employees or less must -

{a) undertake a risk assessment of the workplace and take any regsonably
practicable maasure that may mitigate the risk of infection and
transmission of the virus or the risk to employees of serous iliness or
death contemplated in section 6(2) and (3);

{b) comply with section 12 if a measure contemplated in section 5 (1))
is intreduced;

{cy if an employee has COVID-19 related symptoms —
(i) refuse to allow the employes to enter the werkplaces:
(il comply with section S:

(d} to the extent reasonably practicable, ventilate occupied closed spaces
in the workplace in accordance with section 10(1).

15
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14.

15.

{1

=)

(3)

{4)

Worker obligations

In addition to the obligations of employees under the OHSA and the HBA
Regulations, every worker is obliged to comply with the employers plan
contemplated in section 5 {1)1(k).

Refusal ta wark

An employee may refuse to perform any work if circumstances arise which,
with reasonable justification, appear to that employee or to a health and
safety representative to pose an imminent and serious risk of their exposure
to SARS-CoV-2 vinus infection.

An employee who has refused to perform work in terms of subsection (1)
must, as soon as is reasonably practicable, notify the employer, either
personally or through a health and safety representative, of the refusal and
the reazon for the refusal.

Ewvery employer that has been notified in terms of this section must -

{a) after consultation with the health and safety committee or, if there is no
committee, a health and safety representative, endeavour to resolve
any issue that may arise from the exercise of the right in terms of

subsection (1),

{b} if the matter cannot be resolved intemally, notify an inspector!? of the
izzue within 24 hours and advise the employee and all octher parties

involved in resolving the issue that an inspector has been notified, and

{c) comply with any prohibition issued by an inspector in terms of section
30 of the OHSA.

Subsection (1) applies whether or not the person refusing to work has used
or exhausted any other applicable external or intemal procedure.

'7 Matification by contacting the relevant provincial inspectorate at the telephane numbers listed
in Annexure G or 8t an address in hitosfensnw iabour gov. zalCoslacts/Provincial officas

16
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(5)

{8}

i)

(8)

k)

16.

17,

(1)

(2]

Mo person may benefit from, or promise any benefit to any person for, not
exercising his or her right in terms of subsection (1).

Mao person may threaten to take any action against a person because that
person has exercised or intends to exercise the right in terms of subsection
i

Mo employee may be dismissed, disciplined, prejudiced or harassed for

refusing fo perform any work as contemplated in subsection {1).

If there is a dispute as to whether subsection (7) has been contravened, the
employes may refer the digpute to the Commission for Concilistion,
Mediation and Arbitration or an accredited bargaining council for conciliation
and arbitration in accordance with the procedures contained in section 131
of the Labour Relations Act, 66 of 19495

If the arhitrator, appointed as contemplated in subsection (B), finds that the
employer has contravened subsection (7), the arbitrator may make any
appropriate order contemplated in section 193, read with 194(3) or (4) af the
Labour Relationz Act, 1895,

Mo deduction from employee's remuneration

No employer may make any deduction from an employee’s remuneration or
require of permit an employee to make any payment to the employer or any
other person, in respect of anything which the employer is obliged to provide
or to do in terms of this Code.

Maonitering and enforcing this Code

To the extent that this Code gives effect to the OSHA, the Minister
respansible for Employment and Labour may authorise lacal authorities o
perform certain inspectorate functions in terms of seclion 42(3) of the
QEHA.

In so far as any contravention of this Code constitutes a contravention of an
obligation or prahibition under the OHSA or HBA Regulations-

17
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(3)

18.

18.

{a) aningpector may perform any of the functions in section 29 of the OHSA
and exercise any of the powers listed in section 30 of the OHSA to

manitor compliance with this Code;
(b} the offences and penalties provided for in section 38 of the OHSA apply.

An inspector may, for the purpose of prometing, menitoring and enforcing
compliance with the OHSA and the HBA Regulations, advise employees
and employers of their rights and obligations in accordance with section 84
of the BCEA,

Limited application to mines, mining areas and works

If an employer of @ mine, mining area or works requires its employees to be
vaccinated as part of its mandatory code of practice prepared and
implemented in terms of the Guideline for the Compilation of a Mandatory
Code of Practice for the Prevention, Mitigation and Management of COVID-
18 Outbreak', section 12(4), (5) and (&) applies to any employee who

refuses or fails to be vaccinated.
Ameandment of footnotes

The Minigter may from time to time amend and publish the footnotes to this
Code online on the Department's website without issuing an amended Code
in arder to updata the links and references that the footnotes contain.

BEN 701 af & August 2021 GG 44947
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